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§ 900.135 May the time frames for ac-
tion set out in this subpart be re-
duced? 

Yes. The time frames in this subpart 
are intended to be maximum times and 
may be reduced based on urgency and 
need, by agreement of the parties. If 
the Indian tribe or tribal organization 
requests reduced time frames for ac-
tion due to unusual or special condi-
tions (such as limited construction pe-
riods), the Secretary shall make a good 
faith effort to accommodate the re-
quested time frames. 

§ 900.136 Do tribal employment rights 
ordinances apply to construction 
contracts and subcontracts? 

Yes. Tribal employment rights ordi-
nances do apply to construction con-
tracts and subcontracts pursuant to 
section 7(b) and section 7(c) of the Act. 

§ 900.137 Do all provisions of the other 
subparts apply to contracts award-
ed under this subpart? 

Yes, except as otherwise provided in 
this subpart and unless excluded as fol-
lows: programmatic reports and data 
requirements, reassumption, contract 
review and approval process, contract 
proposal contents, and § 900.150 (d) and 
(e) of these regulations. 

Subpart K—Waiver Procedures 
§ 900.140 Can any provision of the reg-

ulations under this part be waived? 
Yes. Upon the request of an Indian 

tribe or tribal organization, the Sec-
retary shall waive any provision of 
these regulations, including any cost 
principles adopted by the regulations 
under this part, if the Secretary finds 
that granting the waiver is either in 
the best interest of the Indians served 
by the contract, or is consistent with 
the policies of the Act and is not con-
trary to statutory law. 

§ 900.141 How does an Indian tribe or 
tribal organization get a waiver? 

To obtain a waiver, an Indian tribe or 
tribal organization shall submit a writ-
ten request to the Secretary identi-
fying the regulation to be waived and 
the basis for the request. The Indian 
tribe or tribal organization shall ex-
plain the intended effect of the waiver, 

the impact upon the Indian tribe or 
tribal organization if the waiver is not 
granted, and the specific contract(s) to 
which the waiver will apply. 

§ 900.142 Does an Indian tribe or tribal 
organization’s waiver request have 
to be included in an initial contract 
proposal? 

No. Although a waiver request may 
be included in a contract proposal, it 
can also be submitted separately. 

§ 900.143 How is a waiver request 
processed? 

The Secretary shall approve or deny 
a waiver within 90 days after the Sec-
retary receives a written waiver re-
quest. The Secretary’s decision shall be 
in writing. If the requested waiver is 
denied, the Secretary shall include in 
the decision a full explanation of the 
basis for the decision. 

§ 900.144 What happens if the Sec-
retary makes no decision within the 
90-day period? 

The waiver request is deemed ap-
proved. 

§ 900.145 On what basis may the Sec-
retary deny a waiver request? 

Consistent with section 107(e) of the 
Act, the Secretary may only deny a 
waiver request based on a specific writ-
ten finding. The finding must clearly 
demonstrate (or be supported by con-
trolling legal authority) that if the 
waiver is granted: 

(a) The service to be rendered to the 
Indian beneficiaries of the particular 
program or function to be contracted 
will not be satisfactory; 

(b) Adequate protection of trust re-
sources is not assured; 

(c) The proposed project or function 
to be contracted for cannot be properly 
completed or maintained by the pro-
posed contract; 

(d) The amount of funds proposed 
under the contract is in excess of the 
applicable funding level for the con-
tract, as determined under section 
106(a) of the Act; or 

(e) The program, function, service, or 
activity (or portion of it) that is the 
subject of the proposal is beyond the 
scope of programs, functions, services, 
or activities that are contractible 

VerDate Mar<15>2010 09:01 Apr 29, 2010 Jkt 220083 PO 00000 Frm 00356 Fmt 8010 Sfmt 8010 Y:\SGML\220083.XXX 220083cp
ric

e-
se

w
el

l o
n 

D
S

K
8K

Y
B

LC
1P

R
O

D
 w

ith
 C

F
R



347 

BIA, DOI, and IHS, HHS § 900.151 

under the Act because the proposal in-
cludes activities that cannot lawfully 
be carried out by the contractor. 

§ 900.146 Is technical assistance avail-
able for waiver requests? 

Yes. Technical assistance is available 
as provided in § 900.7 to prepare a waiv-
er request or to overcome any stated 
objection which the Secretary might 
have to the request. 

§ 900.147 What appeal rights are avail-
able? 

If the Secretary denies a waiver re-
quest, the Indian tribe or tribal organi-
zation has the right to appeal the deci-
sion and request a hearing on the 
record under the procedures for hear-
ings and appeals contained in subpart 
L of these regulations. Alternatively, 
the Indian tribe or tribal organization 
may sue in Federal district court to 
challenge the Secretary’s action. 

§ 900.148 How can an Indian tribe or 
tribal organization secure a deter-
mination that a law or regulation 
has been superseded by the Indian 
Self-Determination Act, as specified 
in section 107(b) of the Act? 

Any Indian tribe or tribal organiza-
tion may at any time submit a request 
to the Secretary for a determination 
that any law or regulation has been su-
perseded by the Act and that the law 
has no applicability to any contract or 
proposed contract under the Act. The 
Secretary is required to provide an ini-
tial decision on such a request within 
90 days after receipt. If such a request 
is denied, the Indian tribe or tribal or-
ganization may appeal under subpart L 
of these regulations. The Secretary 
shall provide notice of each determina-
tion made under this subpart to all In-
dian tribes and tribal organizations. 

Subpart L—Appeals 

APPEALS OTHER THAN EMERGENCY RE-
ASSUMPTION AND SUSPENSION, WITH-
HOLDING OR DELAY IN PAYMENT 

§ 900.150 What decisions can an Indian 
tribe or tribal organization appeal 
under this subpart? 

(a) A decision to decline to award a 
self-determination contract, or a por-

tion thereof, under section 102 of the 
Act; 

(b) A decision to decline to award a 
construction contract, or a portion 
thereof, under sections 105(m) and 102 
of the Act; 

(c) A decision to decline a proposed 
amendment to a self-determination 
contract, or a portion thereof, under 
section 102 of the Act; 

(d) A decision not to approve a pro-
posal, in whole or in part, to redesign a 
program; 

(e) A decision to rescind and re-
assume a self-determination contract, 
in whole or in part, under section 109 of 
the Act except for emergency re-
assumptions; 

(f) A decision to refuse to waive a 
regulation under section 107(e) of the 
Act; 

(g) A disagreement between an Indian 
tribe or tribal organization and the 
Federal government over proposed re-
porting requirements; 

(h) A decision to refuse to allow an 
Indian tribe or tribal organization to 
convert a contract to mature status, 
under section 4(h) of the Act; 

(i) All other appealable pre-award de-
cisions by a Federal official as speci-
fied in these regulations, whether an 
official of the Department of the Inte-
rior or the Department of Health and 
Human Services; or 

(j) A decision relating to a request 
for a determination that a law or regu-
lation has been superseded by the Act. 

§ 900.151 Are there any appeals this 
subpart does not cover? 

This subpart does not cover: 
(a) Disputes which arise after a self- 

determination contract has been 
awarded, or emergency reassumption of 
self-determination contracts or suspen-
sion of payments under self-determina-
tion contracts, which are covered 
under § 900.170 through § 900.176 of these 
regulations. 

(b) Other post-award contract dis-
putes, which are covered under subpart 
N. 

(c) Denials under the Freedom of In-
formation Act, 5 U.S.C. 552, which may 
be appealed under 43 CFR 2 for the De-
partment of the Interior and 45 CFR 5 
for the Department of Health and 
Human Services; and 
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